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InItIal token offerIngs In swItzerland: new 
ProsPectus regIme In 2020

today: mostly unregulated offerIngs of 
tokenIzed securItIes

■In 2017 and 2018, Switzerland emerged as one of the leading 
jurisdictions for carrying out initial token offerings (ITOs) of 

cryptocurrencies and other tokenized assets. As in other countries, 
the question arose as to whether tokens qualify as securities under the 
scope of Swiss financial market laws. 

In its guidelines dated 16 February 2018, the Swiss Financial 
Market Supervisory Authority (FINMA) classified utility tokens 
and asset tokens, in most instances, as securities under s 2(b) of the 
Financial Market Infrastructure Act (FMIA): 
�� Asset tokens: FINMA classifies tokens representing assets like 

debts, shares in a company, participation rights to future revenues 
or profits, etc as always being securities.
�� Utility tokens: FINMA classifies tokens providing access to an 

application or service through a blockchain-based infrastructure, 
as securities if the application or service is not available to the user 
when the token is issued. The purpose of most ITOs is to raise 
funds to develop the application or service in the future. For this 
very reason, most utility tokens are securities (at least at the point 
when the issuing of the token takes place).

Nevertheless, the classification of these tokens as securities – 
which, for the purpose of this briefing, I shall call “tokenized securities” 
– has not entailed significant regulatory consequences in Switzerland 
for the primary market, as it has in other jurisdictions like the US. 

One reason is that nowadays, the Swiss financial market laws generally 
do not confer jurisdiction to FINMA over an unlisted company’s issuance 
of its own securities. Notably, the current prospectus regime that applies to 
equity and bond securities of unlisted companies is purely a matter of private 
law, with no ex-ante regulatory control or approval of the documentation. 
Furthermore, tokens that are neither equity nor bond securities, for example 
tokens conferring a right to receive a share of the revenue, are not subject to 
any obligation (not even of private law) to publish a prospectus at all. 

The control of prospectuses, if any, is limited to ex-post reviews by civil 
courts if investors start lawsuits against the issuer. The claimant brings such 
suits under the head of civil prospectus liability according to s 752 of the 
Swiss Code of Obligations (CO), in conjunction with s 652a and s 1156 CO. 
Any redress obtained thereby is civil and not regulatory in nature, meaning 
that damages are the most investors can obtain, and FINMA is not per se 
competent to investigate ITOs that may have breached prospectus laws. 

One exception existing today, however, are bond-like tokens 
that grant the investor a right to redeem his investment. If the issuer 
does not publish a proper civil law prospectus under the provisions 
mentioned above, the funds raised by the ITO may be qualified as 
public deposits (s 5(3)(b) of the Swiss Banking Ordinance). This 
qualification may, in turn, trigger the requirement to obtain a banking 
licence according to the Swiss Banking Act. Accordingly, issuing 
bond-like tokens without either a proper civil law prospectus in place 
or a banking licence, may lead to investigations by FINMA. Even 
then, however, the regulatory control of the ITO documentation is 
conducted ex-post, after the ITO has taken place. 

Given that the majority of ITOs carried out so far in Switzerland 
do not include bond-like elements, most ITOs of tokenized securities 
are outside the regulatory remit of Swiss prospectus laws.

from 2020 onwards: new ProsPectus regIme 
aPPlIcable to tokenIzed securItIes 
However, this is going to change when Switzerland brings into force 
the Financial Services Act (FINSA) in 2020. With it comes a new 
prospectus regime for Switzerland. This regime will entail significant 
regulatory changes concerning both the level of documentation 
required for conducting the public offering of tokenized securities and 
the procedure to follow for successfully launching such offerings.

FINSA’s prospectus regime is broadly modelled on the Prospectus 
Directive 2003/71/EC, which itself is in the process of being replaced 
and repealed by the Prospectus Regulation (EU) 2017/1129. The 
FINSA does not explicitly address tokenized securities, since it is drafted 
in a technology-neutral way. However, because Swiss law classifies most 
utility tokens and all asset tokens as securities, FINSA’s prospectus 
regime will nevertheless become applicable to the majority of ITOs.

Applying the rules of the FINSA to ITOs and tokens, one can 
say that the public offering of tokenized securities from or within 
Switzerland will, in the future, often be subject to a regulatory 
obligation to publish a prospectus (s 35(1) FINSA). 

As is the case in European law, there will be exemptions to this 
obligation, namely where:
�� the ITO is addressed to professional investors only (s 36(1)(a) 

FINSA). Professional investors include banks and insurance 
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companies. It also comprises companies that exceed at least two of 
the following thresholds: (i) total assets greater than CHF20m;  
(ii) revenue greater than CHF40m; and (iii) equity greater  
than CHF2m;
�� the ITO is addressed to less than 500 investors (s 36(1)(b) FINSA);
�� investors acquire tokens for a total consideration of at least CHF 

100.000,00 per investor (s 36(1)(c) FINSA); or
�� the tokens are denominated in amounts of at least CHF 

100.000,00 (s 36(1)(d) FINSA).

Most importantly, according to s 36(1)(e) FINSA, ITOs will be exempt 
from the prospectus requirements if the total consideration paid by the investors 
is less than CHF 8.000.000,00 (calculated over a period of 12 months). 

If an ITO is not exempt, the issuer will have to submit its prospectus 
to a reviewing body (supervised by FINMA). The prospectus is then 
subject to the body’s ex-ante review and approval. The body will review the 
prospectus for completeness, coherency, and intelligibility (s 51(1) FINSA). 
For a typical ITO, the reviewing body should complete its assessment 
within 20 days (s 53(5) FINSA), ie either by approving the prospectus or 
by requesting changes to it (s 53(3) FINSA). Once approved, the issuer will 
have to register and deposit the prospectus with the reviewing body (s 64(1)
(a) FINSA). At latest with the commencement of the public offering, the 
prospectus will also need to be published (s 64(1)(b) FINSA). Publication 
may occur electronically (s 64(3)(c) FINSA). 

Prospectuses for tokenized securities will need to be drafted 
according to the general rule that they must contain all information 
material to the investment decision of the investors (s 40(1) FINSA). 
Guidance for drafting is given in the FINSA and the Financial 
Services Ordinance (FINSO), which, as of the time of writing, exists 
only in the form of a draft and is currently under public consultation. 
The guidance includes the following elements:
�� Prospectuses can be written in English, German, French or Italian 

(s 40(2) FINSA).
�� In particular, they must include a summary of the most important 

information (s 40(3) FINSA). The summary should facilitate the 
comparison of similar securities amongst each other (s 43(1) FINSA), 
which, in the context of ITOs, will likely mean a comparison between 
different tokenized securities.
�� Prospectus schemes provided by the FINSO will specify the 

required content in detail and in line with international standards. 
Notably, the content requirements will be much more extensive 
than what is currently expected from prospectuses of unlisted 
companies under the civil law framework of s 652a and s 1156 CO. 
The FINSO schemes will instead replicate the schemes currently 
in force for listed companies under SIX Exchange’s listing rules. 
The drafting requirement for prospectuses describing tokenized 
securities will thus become more onerous, compared to today. 

It is likely that no specific prospectus schemes will be made available 
for the issuing of tokenized securities. Rather, in its recent report on 
blockchain dated December 14, 2018, the Federal Council, which is the 
executive branch of the Swiss political system, has indicated that issuers 

of tokenized securities are expected to work with the generic schemes 
provided by the FINSO (p 129). That said, reviewing bodies will be 
given the power to exempt issuers from compliance with certain parts 
of the schemes, provided that exemptions are kept limited in nature and 
investor protection is still guaranteed (s 41(2) FINSA). This power could 
become relevant to ITO prospectuses, which, in some respects, may 
differ from prospectuses drawn up for traditional securities.

Before the new prospectus regime with ex-ante control can enter into 
full force and effect, FINMA must first authorise one or more reviewing 
bodies. It is expected that until such authorisation is granted and for six 
months thereafter, the current civil prospectus laws of s 652a and s 1156 
CO will continue to apply (s 108 FINSO).

the key InformatIon document (kId):  
aPPlIcable to some tokenIzed securItIes
To improve investor protection, a further feature of the FINSA is the 
obligation to provide a Key Information Document (KID) if financial 
instruments are offered to private customers (s 58(1) FINSA). The notion of 
a financial instrument includes securities (s 3(a) FINSA) and as a result, also 
tokenized securities. The category of private customers encompasses retail 
customers, which, in the past, have made up a large part of ITO investors. 

In principle, the offering of tokenized securities to private 
customers will, therefore, require a KID. However, s 59(1) FINSA 
will grant an exemption to shares and equity instruments deemed 
equivalent to shares. For example, this will exempt issuers of tokens 
that represent a share in a company, from publishing a KID. 

However, tokenized securities that are qualified as derivatives under 
Swiss law, like tokens conferring a right to participate in revenues, will not 
be exempt, and thus require a KID. Strictly speaking, bond-like tokens 
without derivative characteristics will be exempt under s 59(1) FINSA. 
However, providing a KID will still be advisable in those circumstances to 
avoid becoming subject to banking licensing requirements. In fact, similar 
to the position today, where a prospectus is necessary in order to prevent 
the issuer of bond-like tokens from being treated like a bank, a KID will, 
in the future, be required in order to avoid that qualification.

Where a KID is required or advisable for tokenized securities, the 
FINSA and the FINSO will dictate the required content, which, in any 
event, must be easily understandable for the private customer (s 61(1) 
FINSA). As is the case for prospectuses, the FINSO will provide a scheme, 
that is not specifically addressed at tokenized securities, but which issuers 
will need to use for drafting. The KID will focus on a description of the 
tokenized security’s issuer, characteristics, risk and return profile, costs, 
lock-up periods and its tradability (s 60(2) FINSA). However, KIDs are not 
subject to any ex-ante control by the reviewing body or any other authority.

conclusIon
From 2020, the FINSA will introduce significant changes to the 
practice of conducting ITOs in Switzerland. Much stricter prospectus 
standards will typically apply to ITOs that aim to raise more than 
CHF 8.000.000,00. This is particularly relevant for several projects 
currently under development in Switzerland, whose goal is to facilitate 
the public fundraising through the issuing of tokenized securities. 
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The changes introduced by FINSA are to be welcomed. They will help 
to increase the transparency of ITOs by requiring the issuer to disclose a 
similar level of information, which today is expected when issuing listed 
securities. Moreover, the ex-ante control of prospectuses will ensure 
that ITO documentation falling below the regulatory standard, is not 
admitted to the Swiss market of tokenized securities. Switzerland, which 
has recently announced its intention to become the leading “Crypto-
Nation”, can only benefit from these regulatory developments that will 
help to create a more mature ITO and blockchain market. n

Author Dr Markus Wolf, LL.M., Attorney-at-Law; Associate, 
Banking & Finance and Restructuring & Insolvency Practice 
Groups, Baker McKenzie, Zurich 
Email: markus.wolf@bakermckenzie.com

dead man walkIng: Insolvent tradIng under 
swIss law

■Like many other jurisdictions, Switzerland has rules against 
insolvent trading, which are aimed at safeguarding the interests 

of creditors of corporations in financial difficulty. Under the Swiss 
conception, insolvent trading is the act of a corporation continuing to 
trade in circumstances where its board of directors has failed to file for 
bankruptcy despite being obliged to do so. This briefing provides an 
overview of the notion and the consequences of insolvent trading under 
Swiss law. An emphasis is put on the question of whether financial 
creditors can be held liable for their debtor’s insolvent trading.

over-Indebtedness as Insolvency trIgger
Swiss corporate law obliges a corporation’s board of directors and its 
auditors to take action if the erosion of the corporation’s assets through 
sustained losses reaches certain levels of severity. The relevant levels are 
the occurrence of a loss of capital and over-indebtedness.

If the corporation’s year-end standalone balance sheet shows that 
half of the aggregate amount of its share capital and statutory reserves 
are no longer covered by its assets (loss of capital), the corporation’s 
board of directors is obliged to immediately convene a general meeting of 
shareholders and to propose restructuring measures at such meeting. If a 
corporation’s board of directors has or should have reason to believe that 
the corporation’s liabilities exceed its assets, it is obliged to immediately 
prepare an interim balance sheet at going concern and at liquidation 
values and to have it audited by a certified auditor. If that interim balance 
sheet shows that the corporation’s liabilities exceed its assets at going 
concern as well as at liquidation values, then the corporation is over-
indebted and its board of directors is obliged to file for bankruptcy with 
the competent court, unless one of the following exceptions applies. The 
first exception is that creditors with claims in an aggregate amount no 
lower than the amount of the corporation’s over-indebtedness subordinate 
their claims against the claims of all other creditors. The second exception 
is that there is a substantiated likelihood for an informal, ie out-of-
court, workout within a relatively short period of time. It is not settled 

in Swiss case law as to how long such period of time is supposed to be. 
However, many legal scholars consider such period to be four to six 
weeks. As an alternative to filing for bankruptcy, the corporation’s board 
of directors may apply for the opening of composition proceedings, the 
Swiss version of a court-supervised corporate rehabilitation procedure.

While the criterion of over-indebtedness is based on a balance 
sheet test rather than a liquidity test, it is important to note that a 
corporation’s inability to pay its debts as and when they fall due within 
the next twelve months will cause the corporation to lose the going 
concern assumption for accounting purposes and lead to an obligation 
to account for liquidation values only. This, in turn, will typically result 
in over-indebtedness because the corporation’s assets are usually worth 
less at liquidation values than at going concern values.

The obligation to file for bankruptcy is on the board of directors in its 
entirety and the board’s decision is subject to the internal rules on decision 
making. While the action of filing for bankruptcy can be delegated to 
individual directors, an individual director does not have the power to file 
for bankruptcy without prior authorisation by the board of directors. In 
addition to the board of director’s obligation to file for bankruptcy, the 
corporation’s auditors are obliged to notify the bankruptcy court if the board 
of directors has failed to file for bankruptcy despite the corporation being 
obviously over-indebted. Neither a shareholder of the corporation, nor its 
management, nor its creditors have a right to file for bankruptcy on behalf 
of the corporation. However, any individual creditor of a corporation has 
the ability to force the corporation’s bankruptcy through debt enforcement 
proceedings, provided that certain conditions are fulfilled. Moreover, a 
corporation’s shareholders’ meeting may declare the corporation illiquid, 
based on which its board of directors must file for bankruptcy.

dIrectors’ Personal lIabIlIty for Insolvent tradIng
Directors are subject to personal civil liability for damages for any losses 
caused by insolvent trading. Insolvent trading is the act of a corporation 
continuing to trade in circumstances where its board of directors has failed 
to file for bankruptcy despite being obliged to do so. In order to determine 
damages, a court will typically compare the hypothetical amount of the 
corporation’s over-indebtedness at the time when its board of directors should 
have filed for bankruptcy with the (higher) amount of its over-indebtedness 
at the time when the board of directors actually filed for bankruptcy.

Under the Swiss version of the business judgement rule, courts are 
held to restrain themselves in their assessment of business judgements 
that were made on an informed basis and arrived at by way of a flawless 
decision-making process, free from conflicts of interests. If the decision-
making process did meet those high standards, courts will merely  
assess whether the business judgement was, in substance, justifiable.  
If the decision-making process did not meet those high standards, courts 
will assess whether the business judgement appears to have been faulty 
in the given situation. In the context of insolvent trading, it will likely 
be difficult for directors to argue that their business judgement did not 
constitute a breach of their statutory duties if the decision to refrain from 
filing for bankruptcy did not meet those high standards.

Civil liability may also extend to managers and shadow directors. 
Managers are persons to whom the corporation’s board of directors has 


